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ANTITRUST TRADE AND PRACTICE

M
uch has been writ ten about the 
Second Circuit’s decision (by a 
panel that included now-associate 
Jus tice Sonia Sotomayor) to affirm 

the district court’s grant of sum mary judg-
ment to the City of New Haven in Ricci v. 
DeStefano. Ricci was subsequently reversed 
by the U.S. Supreme Court and became a 
major topic of discussion during Justice 
Sotomayor’s confirmation hearing. Com-
mentators and sena tors cited Judge Jose 
Cabranes’ forceful dissent from the Second 
Circuit’s decision not to grant a rehearing en 
banc, particularly his comment that the case 
raised “novel questions of constitutional and 
statutory law” that the Second Circuit’s deci-
sion had “failed to grapple with.”

But perhaps somewhat lost in the exten-
sive analysis of the merits of Ricci is a lurk-
ing question best presented by another 
dissent (by Chief Judge Dennis Jacobs) 
from the denial of en banc review: Has the 
Second Circuit’s reluctance to rehear cases 
en banc gone too far?

Chief Judge Jacobs’ Critique

Chief Judge Jacobs used his dis sent in Ricci 
to criticize the “Circuit tradition of hearing 
virtually no cases in banc.”1 Chief Judge 
Jacobs, citing Rule 35 of the Federal Rules 
of appellate Procedure, noted that en banc 
rehearing is proper when necessary to make 
a court’s deci sions coherent and that “issues 
of exceptional importance that may divide 
the circuits should be subject to in banc 
review.” Other wise, he reasoned, Supreme 
Court intervention becomes necessary where 
it otherwise could have been avoided.

Chief Judge Jacobs charac terized the 
contrary view as “occluded” and as running 
counter to the criteria set forth in Rule 35.  
He went on to accuse his col leagues of 
“leaven[ing]” discre tion “by caprice” and 
concluded that “to rely on tradition to deny 
rehearing in banc starts to look very much 
like abuse of discre tion.”

This was not the first time that Chief 
Judge Jacobs tried to alter the Second Cir-
cuit’s reluc tance to hear cases en banc. For

example, in Zhong v. U.S. Dep’t of Justice, 
Chief Judge Jacobs argued that “our 
in banc practice is so rusty and cum-
bersome that its desuetude will allow 
a single panel to skate past full court  
review.”2

a few years before, in Muntaqim v. 
Coombe, then-Judge Jacobs wrote as fol-
lows: Unless our in banc practice is to 
become a dead letter alto gether, this is 
a circumstance in which our full Court 
should convene. It is not a proper solu-
tion for us to forgo in banc review “with-
out prejudice,” and thus expressly reserve 
an opportunity to hear the case as a full 
court if the Supreme Court does not: the 
Court of last resort is on First Street, not 
on Foley Square.3

What makes Chief Judge Jacobs’ mission 
to expand the use of en banc review in the 
Second Cir cuit all the more striking is that 
many of his predecessors have used their 
authority as chief judge to enforce the very 
tradition he is seeking to alter.

Prior Chief Judges’ Positions

For more than a half century, the chief 
judges of the Second Circuit have tried to 
limit the use of en banc review. learned 
Hand, who was chief judge from 1948-1951, 
“strongly disapproved” of en banc rehear-
ings and “never voted to convene a court 
en banc.”4 The U.S. Court of appeals for 
the Second Circuit did not hear its first 
case en banc until 1956, eight years after 
Congress codified a 1941 Supreme Court rul-
ing allowing for the practice.5 Chief Judges 
Charles Clark (chief 1954-59),6 Irving Kauf-
man (1973-80),7 Wilfred Feinberg (1980-88),8 
James Oakes (1988-92),9 Jon Newman (1993-
97),10 and John Walker (2000-06)11 all have 
defend ed the Second Circuit’s tradition of 
rarely rehearing cases as a full court, and 
Chief Judge Feinberg has noted the con-
siderable impact of the Second Circuit’s 
chief judges’ views.12

as a result, the Second Circuit has heard 
fewer than 40 cases en banc over the past 
30 years, an average of barely more than 
one a year.13 In contrast, the U.S. Court of 
appeals for the Ninth Circuit has heard 52 
cases en banc over the course of just three 
recent years; and although other circuits 
do not hear as many cases en banc as the 
Ninth Circuit, the Second Circuit consis-
tently hears fewer cases en banc than any 
other circuit.14

as then-Chief Judge John Walker noted 
in 2001, Over the seven years between 
1994 and 2000, …[t]he national rate [of 
in banc rehearing] was roughly 7.9 time 
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greater than that of the Second Circuit…. 
Based on historical experi ence, a litigant 
is four to five times more likely to receive 
an in banc hearing in the First Cir cuit, the 
circuit with the next lowest in banc rate, 
than in the Second Circuit.15

There has been no marked change in 
the Second Circuit’s en banc practice since 
Judge Walker’s study.16

It is too early to tell whether Chief Judge 
Jacobs’ mission will be successful. So far, 
the Second Circuit has granted en banc 
review only once since Chief Judge Jacobs’ 
Ricci dissent.17 In fact, the Second Circuit 
is actually on pace to hear fewer cases en 
banc this year than it has in recent years.

Benefit of Increased Review

While there may have been sound policy 
reasons behind the Second Circuit’s tra-
ditional posi tion of refraining from sitting 
en banc—and far be it from us to ques-
tion the wisdom of Judge learned Hand 
or his learned successors—we believe 
that the changing landscape of appel-
late review warrants a reappraisal of this  
position.

Defenders of the Second Cir cuit’s tradi-
tion often point to the availability of poten-
tial Supreme Court review. For example, 
in Ricci, Judge Robert Katzmann argued 
that the “difficult issues” presented were 
already “sharply defined for the Supreme 
Court’s consideration.”18 Similarly, in Lan-
dell v. Sorrell, Judges Robert Sack and Katz-
mann explained that “[i] f the dissenters 
are correct that the panel majority opin-
ion fails to pass constitutional muster, a 
rehearing en banc of the panel decision 
would only forestall resolution of issues 
destined appropriately for Supreme Court 
consideration.”19

But over the past several decades, the 
Supreme Court has steadily decreased the 
number of cases that it decides each term.20 

and, given how few cases the Supreme Court 
hears, it is difficult to predict whether any 
particu lar case is “destined” for Supreme 
Court review. The idea that there are cases 
that are “too important to en banc”21—
because of the pre sumed likelihood that 
certiorari will be granted—may be less true 
now than ever before.

Furthermore, the Supreme Court itself 
has questioned whether circuit courts 
should be so reluctant to hear cases en 
banc. In Groves v. Ring Screw Works, Fern-
dale Fastener Div., the Court explained that 
“[g]iven the panel’s expressed doubt about 
the cor rectness of the [Sixth] Circuit prec-
edent that it was following, togeth er with 
the fact that there was a square conflict 
in the Circuits, it might have been appro-
priate for the panel to request a rehear-
ing en banc.”22 and both Justice anthony 
Kennedy and former Justice San dra Day 
O’Connor have suggested that courts of 
appeals should sit en banc on cases likely 
to merit Supreme Court review.23

There is an additional practi cal reason 
why increased en banc review would be 
welcome. No three-judge panel can match 
the combined expertise and experi ence of 
the entire court. So, when a case raises an 
issue of exceptional importance, it would 
be worth while for the court to sit en banc 
to consider it.24

In light of these considerations, we 
believe that when a case presents difficult 
and important issues, en banc rehearing 
can be useful, whether or not subsequent 
Supreme Court review is likely.
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